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                                         CR case no. 839/15 

 

IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE  AT SONITPUR, 

TEZPUR 
 

     Present :  Smti Chitrali Goswami, A.J.S 

   Judicial Magistrate First Class,  

   Sonitpur, Tezpur 

 

CR case no. 839/15 

under Section- 420/406 of Indian Penal Code 

 

Complainant -   Bogi Bala Boro 

          Vs 

            Accused-  Tapan Mech 

 
Advocate for the Complainant  Ajay Kr Paul.   

 

Advocate for the Accused            S.K. Singh.   
 

 

 

Date of recording evidence 08.12.17,18.11.19, 

09.02.19,07.01.19,01.06.19,18.11.19 
    

Date of hearing argument               03.02.20, 10.02.20 
 

   Date of judgment              24.02.20 

 

 

JUDGMENT 
 

1. Complainant case in brief is that on the accused approached the 

complainant in the month of June 2011 with a proposal to sell 1 bigha of land out 

of the total land at the rate of Rs. 1,04,000.00 only per katha. He deceived the 

complainant into believing him that he was the real owner of the land. The 

complainant agreed to the proposal of the accused person and a written 

agreement of sale was executed between them on 10.06.2011. The complainant 

paid an amount of Rs.4, 25,000.00 only as advance against the total sale 

consideration.  
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It was agreed that the remaining amount of Rs. 95,000.00  only will be paid after 

handing of possession by executing proper deed of sale. But the accused on the 

same evening approached the complainant and requested her to pay an amount 

of Rs.50,000.00  only more out of the remaining sale consideration to meet some 

urgent requirement. The complainant in good faith paid him the said amount 

which he acknowledged in writing by putting his signature on the back side of 

the written agreement. On the next day, the accused handed possession of the 

land agreed to sale by the said agreement to the complainant. The accused in 

the year 2014 further demanded a sum of Rs. 1,50,000.00 in order to seek the 

requisite permission and get it registered which was paid by the complainant.  

 

2. But in July 2014 the complainant saw that some third party had entered 

into the same land which the accused agreed to sell her. The complainant on 

making enquiry came to know that that Jogal Patangia to be the registered 

owner of the land and the accused was a mere possessor of the land. The 

complainant met Jogal Patangia who confirmed the possession of the 

complainant. He said that he intended to gift the accused 1 katha 05 lessa out of 

the total land of Dag no 32 with a condition to facilite him to sell the remaining 

land. Jogal Patangia agreed to sell 1 katha 10 lessa of land directly to the 

complainant including 1 katha 05 lessa of land which he intended to gift to the 

accused. Presently the complainant is in possession of 1 katha 10 lessa of land 

though she advanced money for 5 kathas of land due to the fraudulent deception 

of the accused. The accused verbally promised to return the the advance amount 

which was received by him as regards the remaining 3 kathas 10 lessa of land 

which amounts to Rs.3,64,000.00  only and an amount of Rs.1,50,000.00 only 

which he received for execution of sale deed within a month.  

 

3. On failure to return the money the complainant filed a complainant to 

Tezpur PS through CJM, Sonitpur, Tezpur vide complaint petition no 678/2014 

dated 07.08.4014. Both were called in the said PS on 08.09.2014. The 

complainant and her husband were forced to compromise with the accused due 

to his influence in Tezpur PS.  
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The accused paid them an amount of Rs.1,00,000.00 only and promised to pay 

another Rs. 50,000.00 only within a month with certain terms and conditions. 

The complainant and her husband were not allowed to leave the police premises 

until she put her signature on some papers on receipt of an amount of Rs. 

1,00,000.00 only. Thereafter the complainant was brought to the Court campus 

guarded by three police personnel and forced to execute an agreement without 

going through its contents. The complainant was given a photocopy of the said 

agreement and the original kept with the police perhaps to be handed to the 

accused person. Later on, the complainant came to know that the agreement 

was against her interests and contradictory to the earlier transaction to the 

earlier transaction projected to defraud the complainant. The accused threatened 

her with injury to her person when she demanded to return him to the money. 

 

4. On receiving the aforesaid complaint, case was registered and same was 

transferred to this Court for disposal. The complainant was examined under 

Section 200 Code of Criminal Procedure and the other two witnesses under 

Section 202 Code of Criminal Procedure. On finding prima facie material under 

Sections - 420/406/468/387/507 of Indian Penal Code against accused                   

Tapan Mech, cognizance was taken by my Learned-Predecessor-in Office. 

 
 

5. On receiving summons by this Court, accused Tapan Mech appeared 

before this Court and was allowed to go on bail. Thereafter, the evidence before 

charge was recorded and on hearing the Learned Counsels of both sides and on 

finding sufficient materials, a formal charge was framed against the accused 

person under Sections 406/420  of Indian Penal Code, read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried.  

 
 

6. During the course of the trial, prosecution examined the complainant as 

PW1 and two other witnesses namely Singhajit Singha as PW2 and Gangaram 

Rabha as PW3. After closure of prosecution evidence, the statement of the 
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accused under Section – 313 was recorded by stating the incriminating materials 

found against him. The accused stated that he has been falsely implicated.  

 

7. I have heard the arguments of both sides at length. Perused the written 

argument submitted by the complainant and gone through the case record and 

evidences thoroughly. 

 

 

8. Points for determination: 

 

(i)  Whether the accused person on 10.06.11 and also in the year 2014 

was entrusted with cash amounting to Rs 4,25,000.00 and Rs 

1,50,000.00  respectively  for the sale of land and requisite permission 

converted the same for his own use and committed breach of trust 

and thereby committed and offence punishable under Section 406 

Indian Penal Code? 

 

(ii)  Whether the accused person on 10.06.11 and also in the year 2014 

cheated the complainant by dishonestly inducing her to deliver cash 

amounting to Rs 4,25,000.00 and Rs 1,50,000.00 respectively for the 

sale of land and thereafter failed to comply with the terms of the 

agreement of sale and thereby committed an offence punishable 

under Section 420 Indian Penal Code? 

 

Discussions: 

 

Before going to decide the points for determination, let me describe the evidence 

in brief: 

 

9. In her evidence before charge, PW1/complainant deposed that the 

accused person is her neighbour. The accused approached the complainant to 

sell his land measuring 1 bigha. They both entered into an agreement. The legal 

formalities were entered into by them on 10.06.11 and her son put his signature 
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and the accused was paid an amount of Rs 4,75,000.00. Exhibit 1 is the 

agreement of sale between the parties.  

 

Thereafter, the said land of 1 bigha was duly demarcated and handed over to her 

by the accused. Moreover, the accused took another Rs. 1,50,000.00 for some 

documents in connection with the land. But the accused refused to hand over the 

documents. Later on, the complainant came to know that the accused was not 

the real owner when some other person came to buy the said land. Thereafter, 

the complainant came to know that the land belonged to one Jugal Patangia and 

the fact that only 1 bigha of land was given to the accused for cultivation. On 

finding no option she went to the police station and lodged an FIR. Then the 

police took her to Court and asked her to put a signature on a document which 

was written in English which she could not understand nor knew the contents of 

the document. 

  
 

10. In her cross-examination, she deposed that the she did not try to find out 

in what regard she put her signature in the document. The instant case was 

lodged after few years. In the year 2013-2014 she was bought before the Court 

by the police. She deposed that she cannot remember if the instant case was 

instituted on 28.12.15. The complainant wants the help of this Court to help her 

recover the land or the money. She did not file any civ il suit in the Court. 

Moreover, she did not go to the Civil Office to find out the validity of the said 

documents. She was not handed any documents by Jugal Patangia even on 

asking him. Her husband is not made a witness in this case. It is not a fact that 

this not a criminal case. 

 

11. In her cross-examination, she deposed that the she did not try to find out 

in what regard she put her signature in the document. The instant case was 

lodged after few years. In the year 2013-2014 she was bought before the Court 

by the police. She deposed that she cannot remember if the instant case was 

instituted on 28.12.15. The complainant wants the help of this Court to help her 

recover the land or the money. She did not file any civ il suit in the Court. 
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Moreover, she did not go to the Civil Office to find out the validity of the said 

documents. She was not handed any documents by Jugal Patangia even on 

asking him. Her husband is not made a witness in this case. It is not a fact that 

this not a criminal case. 

 

12. Further, the complainant has not seen the jamabandi copy of the 

disputed land. She has neither enquired about it in the Circle office nor lodged 

any complaint before the Circle office. Jugal Patangia is not made a witness in 

this case. 

 

13. Moreover, she has not submitted any document regarding the police case 

that she lodged prior to this case. This case has been filed by the complainant for 

getting back her land. She has not instituted any civil suit for claiming the 

disputed land. She denied the suggestion that she did not file this case to get 

back her land from the accused. She is in possession of 11/2 kathas of the 

disputed land that was given to her through agreement. But she has not 

submitted any document to show that she is in possession of 11/2 kathas of the 

land. It is not a fact that she has lodged this false case against the accused 

without any reasonable cause. 

 

14. In his evidence before charge, PW2 Singhajit Sigh deposed that he knows 

both the complainant and the accused. On 10.06.11 there was an agreement 

between both the parties regarding sale of land where he put his signature as a 

witness. The said land was agreed to be sold at Rs 5 lakhs approximately and the 

petitioner handed Rs 4,25,000.00 to the accused in his presence. The said land 

was demarcated and he does not know what happened between the parties. 

Exhibit1(1) is his signature on the agreement. PW2 deposed that the said land 

was handed on the next day. That very day pillar was constructed and the land 

was demarcated as shown by the accused. The complainant filed a police case 

against the accused and he had gone to the police station. 
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15. In his cross-examination, PW2 deposed that he does not know how to 

read and write. He put his signature in the agreement as was asked and he does 

not know the contents of the agreement. The agreement was written by Kabi 

Das who is a scribe of the Court. He stated that he has not seen the document 

and does not know if the complainant has herself seen the document.  

He was present at the day of execution of the agreement. He does not know 

what happened between the parties. He does not know if the complainant 

handed money to the accused. He does not if the said land was measured by 

Mandal. He only knows of the agreement that took place on 10.06.11. He has 

not read the agreement and has no knowledge regarding the plot of land as he 

has not seen the land records. He deposed that 11/2 bigha of land is in possession 

of the complainant out of 5 bighas through a writing. The rest plot of land was 

demanded by Jugal Patangia. Complainant lodged this case for claiming money 

to be returned back from the accused. 

 

16. In his evidence before charge, PW3 Gangaram Rabha deposed that he 

knows both the complainant and the accused person. The accused agreed to sell 

a plot of land measuring 5 kathas to the complainant and accordingly Rs. 

4,25,000 was given to the accused by the complainant and he was present at 

that time. On the same day the accused came to the complainant’s house and 

took Rs. 50,000 from her. The accused handed the land to the complainant after 

one week but PW3 was not present at that time.The accused took various plea 

and did not handover the land documents to the complainant. The complainant 

lodged this case after 7-8 years. Exhibit 1(2) is his signature in the said 

agreement.  

 

17. In his cross-examination, PW3 deposed that the complainant filed this 

case for recovery of the amount that was handed to the accused for 5 bighas of 

land. He has not read the agreement and does not know the details of the land. 

He was a witness to the agreement between the complainant and the accused. 

The disputed land measured 5 kathas and is in the possession of the complainant 

and is situated at a distance of 40 meter from his house. It is not a fact that he 



8 
 

 

                                         CR case no. 839/15 

 

does not know the actual facts that led to the occurrence of the incident. Firstly, 

he stated that after one week of monetary transaction regarding the sale of the 

land he came to know that another person demanded the land. Later on, PW3 

stated that he does not know if any person demanded the land.  

He does not know the reason why the said land was not registered even after 

one month of execution of the agreement. The complainant told him that the 

accused is trying to sell the land to some other person. Later on, PW3 stated that 

Jugal Patangia claimed ownership over the disputed land. But PW3 never met 

him. The disputed 5 kathas of land is lying vacant without any construction or 

cultivation. 

 
 

Reasons and decisions therefore: 

 

18. In support of their case, defence has relied on the following 

judgments...(a) Toshipokba Longkumer vs C. Amongjamir 2017(2) GLT 847;  (b)  

Indian Oil Corpn  vs  NEPC India Ltd and Others  (2006) 6 SCC 736;  (c)  Pranab 

Jyoti Bhuyan  vs  State of Assam 2014 CRI.L.J. 2013  (Gauhati). I have gone 

through the above said judgments. 

 

Point for determination (i): 

 

19. Section 406 of Indian Penal Code prescribes the penalty for committing 

criminal breach of trust which is provided under Section 405 of Indian Penal 

Code. To constitute an offence of criminal breach of trust, there must be an 

entrustment, there must be a misappropriation or conversion to one’s own use, 

or in violation of a legal direction or of any legal contract; and the 

misappropriation or conversion or disposal must be with a dishonest intention.  

 

20. PW1/complainant has deposed that she has paid Rs 4,25,000.00 to the 

accused and further another Rs 1,50,000.00 was taken by the accused for some 

document purpose in question to the land.  
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PW2 in his examination-in-chief, deposed that Rs. 4,25,000.00 was paid in his 

presence. Whereas in his cross-examination, he stated that he does not know if 

the complainant has handed any money to the accused. PW3 has also deposed 

that the complainant paid Rs 4,25,000.00 to the accused in his presence  and 

further another Rs 50,000.00 on the same day evening of the earlier transaction. 

But PW3 is silent as to whether the said amount was paid in his presence or not. 

Further, there is no mention both by PW2 and PW3 on the amount of Rs. 

1,50,000.00 claimed to be paid to the accused by the complainant in relation to 

some documents pertaining to the said land.  

 

21. Moreover, both PW2 and PW3 have no knowledge of the contents of the 

document. PW2 was asked to put his signature. PW3 only knows of the 

agreement between the parties and nothing else. Perusal of the evidence on the 

record reveals that there is inconsistency in the amount actually paid or not paid 

at all by the complainant to the accused. Moreover, PW1 has stated that her son 

has put his signature after all the legal formalities were entered into by them. But 

her son has not been made a witness in this case who could have thrown light 

whether the accused was entrusted with the above mentioned amount. As such 

the complainant has failed to prove that the accused on 10.06.11 and also in the 

year 2014 was entrusted with cash amounting to Rs 4,25,000.00 and Rs 

1,50,000.00 respectively for the sale of land and converted the same for his own 

use and committed breach of trust and thereby committed an offence punishable 

under Section 406  of Indian Penal Code. 

 

The point for determination is decided in the negative. 

 

Point for determination (ii): 

 

22. To bring home an offence under Section 420 Indian Penal Code, the 

complainant has to show that the accused had dishonest or fraudulent intention 

at the time the complainant had parted with the property or anything which is 

signed or sealed which is capable of being converted into a valuable security.  
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It is inbuilt in Section 415 of Indian Penal Code that there has to be dishonest 

intention from the very beginning which is the sine qua non to hold the accused 

guilty for commission of the said offence. 

 

23. The complainant/PW1 has deposed that she had entered into an 

agreement for the purchase of 1 bigha of land from the accused and accordingly 

the accused took Rs 4,25,000.00 and Rs.1,50,000.00 respectively from her. In 

her cross-examination, she deposed that she is in possession of 11/2 bighas of the 

disputed land which is also stated by PW2 in his cross-examination. Whereas 

PW3 has stated in his cross-examination that the disputed land measures 5 

kathas and is not in the possession of the complainant. The complainant has 

herself admitted that she is in possession of 11/2 kathas of land. This implies that 

the accused intended to sell the land as agreed upon and had no dishonest 

intention from the beginning of the transaction. 

 

24. Moreover, PW1 has stated that one Jugal Patangia to be the real owner 

which she came to know when some other persons had gone to buy the disputed 

land. Both PW2 and PW3 have stated that the they have never Jugal Patangia. 

PW3 deposed in his cross-examination, that it was PW1 who told him that the 

accused was trying to sell the disputed land to some other person and he himself 

had no knowledge. 

 

 

25. It is the complainant who has stated that one Jugal Patangia was the real 

owner, of the disputed land. There is on record a zamabandi copy showing Jugal 

Patangia to be the owner of the plot of land in Dag no 32. But the said document 

cannot be appreciated in evidence as it is has not been exhibited. 
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26. In his 313 Code of Criminal Procedure statement, the accused has stated 

that the said land was given as a gift to him by Jugal Patangia and that all land 

documents are with the complainant and that they have amicably settled the 

matter.  

 

Further, there is on the record a gift deed which is not registered and not 

exhibited. As such the said document has no evidentiary value. 

 

27. As such the complainant has herself not been able to prove that the 

accused not being the real owner dishonestly induced her to part with an amount 

of Rs. 4,25,000.00 and Rs 1,50,000.00 respectively and is thereby guilty of 

cheating and dishonestly inducing delivery of property under Section 420 Indian 

Penal Code. Moreover, adducing the evidence of Jugal Patangia would have 

cleared the matter whether the accused had any right over the property. 

 

The point for determination is decided in negative. 

 

28. As such the prosecution side has failed to prove that the accused person 

Tapan Mech has committed the said offences under Sections- 406/420 of the 

Indian Penal Code against the complainant beyond reasonable doubt. 
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O R D E R 

 

In light of the aforesaid discussion, I hold the accused person Tapan Mech is not 

guilty of offence under Sections- 406/420 of Indian Penal Code of the Indian 

Penal Code. Hence, he is acquitted from the charge leveled against him. The 

accused person is set at liberty forthwith.  

 

 

Their bail bond is extended for a period of 6(six) months from the date of this 

Order i.e. 24.02.2020  as per as Section 437(A) Code of Criminal Procedure. 

 

The judgment is delivered in the open Court in presence of the accused persons 

and their engaged Counsel. 

 

Given under my hand and the seal of this court on this 24th day of February, 

2020.  

 
 

 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur. 

 
 
 
 

 (Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

               Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses :      
 
PW1- Bogibala Boro. 
 
PW2- Singhajeet Singh. 
 
PW3- Gangaram Rabha.       
                                            

  
Prosecution Exhibits:  
      
Ext1- Agreement of Sale.         
 
 
 

 
Defence witness:                              
 
          Nil.  
 
 
Defence Exhibit:          
 
          Nil.                            
 
 
 

 

Court Exhibit:          
 
          Nil.                            
 
 

  

     

(Smti Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

             Sonitpur, Tezpur 
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